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The matter was settled between the parties late in 2019. This was
undoubtedly a victory for the family, but it is also a missed opportunity for
judicial precedent – it would have been interesting to see how the courts
would have dealt with the constitutional damages claim. In this sense, the
City of Tshwane might have sensed danger from afar and accelerated the
settlement. It is also regrettable that the offers in respect of the three
claimants were consolidated and did not specify the amount tendered for
each head of damage. Therefore, it is not known whether the offer was
made for constitutional damages and, if so, how much was tendered in
respect thereof. 

The standard of service delivery by the state continues to deteriorate. In
the examples given, the state is delaying processes (Kate, Mahambehlala);
failing to properly maintain the infrastructure (Baloyi); failing to build
infrastructure (Komape); and making irrational decisions (Life Esidimeni).
It will be unsurprising to see a constant growth in matters where constitu-
tional damages are claimed and, therefore, a good chance of interesting

developments. While the courts are justifiably cautious in awarding con-
stitutional damages on the grounds that substantial awards will not deter
inferior service, and will be at the expense of taxpayers, they should not
turn a blind eye to the possibility that until they do take such measures,
public service delivery may not improve. Baldly put, the state will not fear
doing the wrong if there are no consequences. Contrary to the courts’ cur-
rent view, it is likely that State organs will become involved in lengthy
and costly litigation that will hurt the public purse to a greater degree. A
prime example is the MEC of Welfare, Eastern Cape which has litigated
over similar matters on several occasions and it may well continue
because the awards made were not harsh. 

While it is the Executive’s duty to improve the public service delivery,
all three arms of government have a duty to hold one another account-
able, even if it means taking drastic measures. �

Maphumulo is an Associate with Adams & Adams.

Images of South African History
T H E  C O N S T I T U T I O N A L  C O U R T  T R U S T

While some images of colonialism are depicted in the first frame, it is pre-
dominantly a graphic representation of the horrors and oppression of
apartheid that appear in the first two panels. Torture, death, restriction of
movement and protests give way to the optimism, celebration and growth
associated with the country’s first democratic elections. Also depicted in
the third and fourth panels are the sporting successes during our early
democracy and the Truth and Reconciliation Commission’s investigations
into the human rights abuses committed under apartheid. 

In a recent interview the artist explained that he wanted to tell the
history of South Africa – normally told in books – through art, particularly
since a picture is worth a thousand words. This would be especially for
those who cannot read or those who do not have the time to do so.
Ndlovu expressed his desire that children should learn about the history
of oppression in South Africa through the images. He emphasises that
apartheid affected all South Africans, and not just the black population.

He refers to military conscription and how many young white male South
Africans had to flee the country to avoid compulsory military service,
which was punishable with the full wrath of the law. “Whites and blacks
were treated terribly; families got separated,” the artist says.

The story does not end where the artwork does. South Africa today is
arguably out of kilter with the optimism depicted between the years 1994
and 1998. Does the artist want to produce another work that speaks about
South Africa 25 years after democracy? “Definitely, I’m looking forward to
it.” Ndlovu adds: “The democracy we are celebrating is [full of] big cor-
ruption and oppression. Black people are still being oppressed to the core,
without access to water or flushing toilets. People are making a living
oppressing others. People are falling into pit toilets, while billions [of
Rands] are allocated to aircraft.” He criticises politicians for enriching
themselves while many South Africans are living in “abnormal condi-
tions” – these are some of the things the artist would like to add to a fifth
instalment to this series.

For Ndlovu it is a dream come true having his work shown in the
Constitutional Court. He speaks of foreigners seeing his work and being
exposed to the history of the country, and how he has received calls and
letters from around the world thanking him for his work, and wanting to
know more about the motivations behind it. “I can’t believe how these
paintings attract people and how knowledge of them has travelled all over
the world,” says Ndlovu. �

Sipho Ndlovu’s ‘Images of South African History’
consists of four panels, representing different peri-
ods in South Africa’s modern history. Art academic

Eliza Garnsey noted that it is as if the cartoon-style
imagery of each panel summarises a history lesson. 

ConstitutionalCourtArtCollection/coverConstitutionalCourtArtCollection/cover


